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RESOLUTION 

 

At a session held on February 16, 1996, during the proceedings for examining the initiative of Branko 

Gradišnik, of Ljubljana, the Constitutional Court passed the following 

 

resolution: 

 

1. The initiative for commencing the proceedings evaluating the constitutionality of Articles 53 and 103 

to 109 of the Act on Elections to the National Assembly (Official Gazette of the RS, No. 44/92) is 

rejected. 

 

2. The initiative for commencing the proceedings evaluating the constitutionality of the first Paragraph 

of Article 52 of the Act on Elections to the National Assembly (Official Gazette of the RS, No. 44/92) 

and Articles 73 and 96 to 102 of the Local Elections Act (Official Gazette of the RS, No. 72/93, 7/94, 

33/94 and 70/95) is dismissed. 

 

Reasoning: 

 

A. 

 

1. The initiator challenges the first Paragraph of Article 52 in connection with Article 53 of the Act on 

Elections to the National Assembly (hereinafter: ZVDZ), because he believes that the challenged 

provision is inconsistent with Articles 43 and 39 of the Constitution. The inconsistency is claimed to be 

given because according to the first Paragraph of Article 52 of ZVDZ, only political parties are given 

the right to use a symbol or emblem of the party with the name of the list of candidates, whereas 

electors do not have this same right when submitting the list of candidates. Thus it is claimed that 

there is a violation of the provision of the Constitution on universal and equal voting rights. The initiator 

believes that the equality in passive voting rights refers to all circumstances relative to these rights and 

thus also to circumstances of the appearance or promulgation of candidate lists. The challenged 

arrangement is claimed to be contrary to the provisions of Article 39 of the Constitution because it 

does not allow the free expression of a candidate list with a symbol or emblem. 

 

2. Section XII of ZVDZ is claimed to be inconsistent with Articles 22, 23 and 25 of the Constitution 

because it is claimed to give protection only as to the irregularities in the procedure of candidating 

prior to the (expiry of the) time limit for submitting lists of candidates (Article 103) and to the 

irregularities in the work of an electoral council (Articles 106, 107 and 108). In the opinion of the 

initiator, it does not contain the possibility of an appeal as to the other resolutions of an electoral 

commission, which it adopts after the expiry of the time limit for submitting lists of candidates and until 

the election itself, and additionally to those whereby a commission allegedly violated the 

constitutionally guaranteed rights referring to the incompleteness of the statute. 

 

3. The initiator challenges Subsection 13 of Section II of the Local Elections Act (hereinafter: ZLV) 

because he believes that ZLV does not prescribe specific protection against the individual acts and 

deeds of municipal electoral commissions in implementing local elections, what allegedly denies the 

affected party the right to legal remedy or the guarantee of the due process of law. In particular, the 

provision of Article 96 of ZLV is claimed to be inconsistent with the Constitution, because the extent 

and the contents of an objection available to a candidate or representative of a candidate list, is 

supposed to be unauthorizedly and unfoundedly restricted to the "irregularities in the process of 

candidating". 
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4. The initiator basis his legal interest for challenging the provisions on the fact that at the time of the 

local elections in Ljubljana, he appealed to the electoral commission of the Republic because of a 

decision of the City electoral commission for it decided that in the promulgation of the announcement 

of candidates for the City council it could not respect the emblem or symbol of the List of Branko 

Gradišnik. The electoral commission of the Republic is claimed to have answered to this appeal only 

with the opinion "that protection against the individual acts of municipal electoral commissions is not 

prescribed". Since in such a case it can sensibly be assumed that this is the same for elections to the 

National Assembly, the initiator believes that this thus also demonstrates his standing in challenging 

the cited provisions of ZVDZ. 

 

B. - I 

 

5. In accordance with the provision of Article 24 of the Constitutional Court Act (Official Gazette of the 

RS, No. 15/94; hereinafter: ZUstS) anyone may lodge a written initiative for commencing the 

proceedings if he has standing. This is given if the regulation, the evaluation of which the initiator 

proposes, directly encroaches on his rights, legal interest or legal position. The initiator was a 

candidate at the local elections to become a member of the City Council of Ljubljana, on the candidate 

list "I love Ljubljana - list of Branko Gradišnik". Candidating and the confirmation of a candidature or a 

list of candidates for elections to a municipal or city council is regulated by ZLV. 

 

6. ZLV prescribes candidating for mayor's elections for mayors and elections to municipal councils in 

Subsection 8 of Section II, in Articles 48 to 73. In Article 72, it prescribes the contents of a candidate 

list, and in Article 73, it prescribes that as the name of the proposer, if the proposer of a candidate list 

is a group of voters, the name and surname of one of these voters, with the addition "and a group of 

voters", shall be cited, and the name of the proposer shall oterwise be considered the name of the list, 

unless defined by the voters. In Subsection 9 of section II, ZLV prescribes the confirmation of a 

candidature or a list of candidates, It thus prescribes in the second Paragraph of Article 74 that, in 

relation to the process of confirming a candidature or a list of candidates, determining lists of 

confirmed candidatures or lists of candidates and their promulgation, the provisions of ZVDZ shall 

sensibly be used. In addition to this, according to the provisions of Article 4 of ZLV, it is foreseen that 

in relation to the questions which this law does not specifically prescribe, the provisions of ZVDZ shall 

sensibly be used. Thus also the first Paragraph of Article 52 of ZVDZ, which prescribes the process of 

defining the name of lists of candidates which a political party submits, shall sensibly be used, but not 

also Article 53 of ZVDZ, since Article 73 of ZLV regulates how the name of a list of candidates of a 

group of voters shall be defined. Because of this, the Constitutional Court considered that the initiator 

has standing challenging the provisions of Article 73 of ZLV in connection with Article 52 of ZVDZ, but 

not also in challenging the provisions of Article 53 of ZVDZ. He has also standing challenging the 

provisions of Articles 96 to 102 of ZLV, since the initiator asserts that he was not assured on their 

basis the due process of law. 

 

7. The initiator does not have standing challenging the provisions of Section VII (Articles 103 to 109) of 

ZVDZ, since the protection of voting rights at local elections is prescribed by ZLV in Articles 96 to 102, 

and the challenged provisions as a whole relate to the protection of voting rights at elections to the 

National Assembly or for other state organs for which it is so determined by particular statutes. So it is 

not possible to claim that the provisions of Articles 103 to 109 of ZVDZ directly encroach on the 

initiator's standing or his legal position, and it was necessary in this part to reject the initiative. 

 

B. - II 

 

8. The initiator states that the provision of Article 73 of ZLV is inconsistent with Articles 43 and 39 of 

the Constitution because it does not prescribe that a list of candidates submitted by voters may also 

use an emblem. 

 

9. Political parties are intended to form the political will of citizens (Article 1 of the Political Parties Act, 

Official Gazette of the RS, No. 62/94 - hereinafter: ZPS). The function in the electoral process is the 

basic function of political parties, in which they try to implement their main aim: such a level of 

representation in the parliament that they can form a government. Political parties generally have 

defined aims (programmes) and their appearance in public and in state organs, especially in the 
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parliament, is connected with this. Permanence is characteristic of political parties, since they cannot 

implement their aims with a one-off action. In order for a movement to have recognized the property of 

a political party, and thus legitimacy for appearance in public life, it must fulfil specific quantitative 

elements (number of founders) and some formal elements (for example, registration and statute). 

 

10. During submitting the lists of candidates by political parties and determining lists of candidates 

which have been submitted by a specific number of voters, there is a difference both in relation to the 

elements of quality and quantity. The legislator, therefore, in its detailed definitions, was able to 

introduce the differences which do not signify inequalities, since the same forms of political activity are 

not concerned and the legislator may thus set different rules for different circumstances. The legislator 

would have violated the principle of equality if it had taken the sociological structure or ideological or 

other classifications of participants in the pre- electoral campaign as the basis for differentiation. This 

would have been a violation of the equality of voting rights. The criteria of differentiation may not be 

such as to be based on a value judgement, unless unconstitutional acts and activities of political 

parties are concerned (tenth Subparagraph of the first Paragraph of Article 160 of the Constitution in 

connection with Article 63 of the Constitution). In the given case, the initiator asserts an unfounded 

differentiation between the candidate lists of political parties, which may have the symbol or emblem of 

the party, and those candidate lists submitted by citizens, which may not have this. It has already been 

stressed what kind of differentiation among participants in the electoral campaign are not allowed. 

Since political parties are long-term, they regularly have different emblems or symbols. A group of 

citizens who cooperate specificaly in a single process of an election does not have these elements. 

The legal significance of an emblem is primarily in that it enables the differentiation among their 

holders. An emblem is in its very intention permanent, since the holder characterizes with it his 

activities, goods, services or establishes other activities which are characteristic of himself, such as 

the activities of political parties. The holders thus protects with their symbol their long-term interest in 

economic, cultural, social, political and other fields. Symbols are registered, and thus obtain legal 

protection, and the holder has the right to use it when involved in legal transactions. This also applies 

to the emblem or symbol of political parties. Political parties are also obliged to register an emblem or 

symbol and have the right to use them in legal transactions (Article 8 of ZPS) as well as the right to 

protection of the emblem under the provision of Paragraph one of Article 16 of ZPS (a suit contesting 

the inscription and deregistration of a party). 

 

11. A group of citizens which proposes candidates at elections is not registered. It is not characterised 

by permanence, so it cannot claim the right to the use of a symbol. The legislator may thus regulate 

differently the right to the use of an emblem or symbol on the candidate lists submitted by political 

parties, and candidate lists submitted by a group of citizens, so the initiator's claims, that the 

regulations is inconsistent with the requirement for equal voting rights defined in Article 49 of the 

Constitution, are not well-founded. The challenged provisions also do not encroach on the right to free 

expression defined in Article 39 of the Constitution, since they do not limit the free expression of either 

the candidates of both lists, or the free expression of the voters who, as a group, have submitted a 

candidate list. In the procedure of candidating, both political parties and groups of electors are 

guaranteed (the right) to submit their own candidates for election, and the free expression of thought, 

speech and public appearance, and other forms of expression of candidates, is guaranteed in 

compliance with the rules of the election campaign. The question of whether the use of an emblem 

together with the name on candidate lists is permitted to one candidate list and not to another is a 

question of the equal treatment of the two candidate lists. In reference to this, as follows from the 

reasoning, the legislator had a well-founded reason for the differentiation. 

 

B. - III 

 

12. The initiator claims that the provisions of ZLV which regualte protection of voting rights are 

inconsistent with the provisions of Articles 22, 23 and 25 of the Constitution. 

 

Primarily Article 96, which enables an objection to the municipal electoral commission only because of 

the irregularities which occurred in the process of candidating, and in all other cases the submission of 

an objection is not permitted, is claimed to be inconsistent with the Constitution. 
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13. According to the provision of Article 96 of ZLV, an objection to the municipal electoral commission 

is foreseen because of irregularities in the process of candidating, which may be in accordance with 

the explicit legal provision submitted only during the time limit prescribed for submitting the lists. 

 

If a municipal electoral commission dismisses the objection, according to the provisions of Article 97 of 

ZLV, the judicial review of its decision is permitted by an appeal to the court with the administrative 

disputes jurisdiction. The electoral commission decides on such an objection in a process of 

confirming the candidature or lists of candidates. By confirming lists of candidates, the municipal 

electoral commission also decides as to the name of lists of candidates. If a group of electors has 

proposed that an emblem is also a composite part of the name of the list of candidates, the municipal 

electoral commission, which on the basis of the currently valid statutory provisions has considered that 

the name of a list of candidates submitted by electors cannot have a symbol, prior to the confirmation 

of the list according to the provision of the second Paragraph of Article 56 of ZVDZ in connection with 

the second Paragraph of Article 74 ZLV, would have to consider that the list has a formal deficiency 

and call for its removal, or in the case of perseverance in such a name, dismiss it in the part which 

refers to the use of the emblem. In decision Up-16/92 of Nov. 25, 1992 (OdlUS I,95) the Constitutional 

Court already hold on how it is necessary to interpret the provisions of the third Paragraph of Article 56 

of ZVDZ. According to the provisions of Article 97 of ZLV, a representative of a list of candidates may 

appeal against a decision on the dismissal of a candidature to the court with the administrative 

disputes jurisdiction. 

 

14. According to the provision of Article 62 of ZVDZ in connection with the second Paragraph of Article 

74 of ZLV, a register of confirmed lists of candidates shall be published in the public media. Lists of 

candidates shall be ranked on the register by lot, but lists must be published with all the data 

prescribed by the statute, and such data may only be that confirmed by the decision of the municipal 

electoral commission in the process of confirming the candidature. The decision of the municipal 

electoral commission cited by the initiator is not a new decision but the decision which the commission 

made with the confirmation of the candidature. If the decision on confirmation of the candidature had 

not contained an emblem, the initiator could have resorted to the judicial review against such a 

decision, the contents of which means the partial dismissal of the name of the list, under the provisions 

of Article 97 of ZLV. So the claim of the initiator that he is not guaranteed the judicial review of such a 

decision of the electoral commission is not well-founded. The principle of a state based on the rule of 

law requires a municipal electoral commission to explicitly decide in such a case and also instruct the 

initiator on the means of legal remedies against its own decision. Possible incorrect acting of the 

municipal electoral commission in this case is not the subject of these proceedings, and is also not a 

reason whereby the unconstitutionality of the challenged statutory regulation could exist. 

 

15. If a mistake in connection with the name of the candidate list had occurred in the announcement at 

the voting place, such a mistake would belong among the irregularities in the work of the electoral 

committee. The representative of a list of the candidates has the specific right to object to such an 

irregularity under the provisions of Article 98 of ZLV. 

 

16. ZLV foresees in Articles 97 and 101, as it is evident from the above reasoning, the judicial review 

of decisions which affect the exercise of voting rights. So the challenged provisions are not 

inconsistent with Article 23 of the Constitution, which guarantees the right to the due process of law. 

 

17. Article 25 of the Constitution, which guarantees the right to legal remedies, determines that 

everyone is guaranteed the right of appeal or any other legal redress against the decisions of the 

courts and other state organs, organs of local communities and holders of public authority whereby 

these decide on (the persons) rights, obligations or legal interests. This constitutional provision 

guarantees the respect for the principle of instance decision-making in rulings of the courts, as well as 

in the case of other state organs when deciding on rights, obligations or legal interests. The content of 

the principle of instance decision-making is precisely in that an organ of the second instance with the 

appellate jurisdiction may review the decision of an organ of the first instance from the point of view of 

all questions which are relevant for deciding on rights or obligations. The right to legal remedies thus 

binds the legislator to guarantee the right to appeal against the decision of a state organ, which is an 

independent right and is not guaranteed only by the due process of law. If it is not guaranteed, this is 
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an encroachment on constitutional rights under Article 25 of the Constitution, which is permissible only 

under the conditions of the third Paragraph of Article 15 of the Constitution. 

 

18. ZLV foresaw in Article 96 that a candidate or representative of a list of candidates has (the right to) 

an objection against the irregularities in the process of candidating, on which the municipal electoral 

commission shall decide. According to the provisions of Articles 98 and 99, an objection to the 

municipal electoral commission is foreseen due to the irregularities in the work of an electoral 

committee. Against a decision of a municipal electoral commission, which may influence the 

confirmation of a mandate, a candidate or representative of a list of candidates has under the 

provision of Article 100 of ZLV also the right of objection to the municipal committee. The statute 

provides the judicial review of the courts with the administrative disputes jurisdiction only against the 

decisions made on the objection or appeal. So in these cases, too, the legislator did notencroach on 

the rights under Article 25 of the Constitution. However, this right is violated in a case in which 

concerning the decision of a municipal electoral commission, whereby it dismisses a candidature or list 

of candidates. This is a decision came to in the procedure of deciding at a single level, against which 

the legislator foresaw only the judicial review, but not a prior appeal. However, this is a permissible 

encroachment, and the legislator had well-founded reasons for a different regualtion in this case, 

which derive from the nature of the matter. 

 

19. The confirmation of candidatures must be carried out in a specified short time limit, since the 

Statute expressly prescribes how many days prior to the day of voting the registers of confirmed lists 

of candidates, or candidates, must be promulgated. The right to legal remedy is here limited by the 

active voting rights of others, of which a constituent part is also the right that voters are informed in 

proper time about the candidates they will vote at the elections. The legislator thus had to ensure a 

speedy procedure and in relation to a collision between two constitutional rights, under the provision of 

the third Paragraph of Article 15 of the Constitution, it may encroach on the right to legal remedies. 

Because the legislator in this explicitly provided the judicial review (in an appropriate short time limit of 

48 hours) of such a decision, and a constitutional complaint is also allowed against the decision of the 

courts, it is besides not possible to reproach the legislator with a disproportional encroachment. 

Because the reason for the different regualtion derives from the very nature of a voting right, the 

legislator may also not be reproached that his, otherwise understandable differentiation, does not 

derive from the nature of the matter, so the reproach is also unfounded that it is inconsistent with 

Article 22 of the Constitution. 

 

20. The provisions of Articles 97 to 102 of ZLV, for the reasons cited, are not inconsistent with the 

Constitution, so it was necessary in this part to dismiss the initiative. 

 

C. 

 

21. The Constitutional Court passed this resolution on the basis of Article 25 and the third Paragraph 

of Article 26 ZUstS, composed of: President Dr. Tone Jerovšek and Judges Dr. Peter Jambrek, Mag. 

Matevž Krivic, Mag. Janez Snoj, Dr. Janez Šinkovec, Dr. Lovro Šturm, Franc Testen, Dr. Lojze Ude 

and Dr. Boštjan M. Zupančič. The resolution was passed unanimously, except in relation to Article 52 

of ZVDZ and Article 73 of ZLV, to which the resolution was passed by six votes against three. Judges 

Jerovšek, Krivic and Zupančič dissented. 

 

 

President of the Constitutional Court: 

Dr. Tone Jerovšek 

 

 


